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AL prote® Boston, Massachusetts 02109-3912
BY HAND
May 22, 2015
Wanda Santiago
Regional Hearing Clerk

U.S. Environmental Protection Agency - Region I
5 Post Office Square - Suite 100 (ORA18-1)
Boston, MA 02109-3912

Re: In the Matter of Shelburne Shipyard, Incorporated, Docket No. CAA-01-2015-0025

Dear Ms. Santiago:

Please find enclosed for filing the original and one copy of a Consent Agreement and
Final Order (“CAFO”) resolving the above-referenced enforcement case. Also enclosed
is the original and one copy of a certificate of service documenting that, on this date, a
copy of the CAFO and this cover letter were mailed to the Respondent’s counsel.

Thank you for your assistance in this matter.

Sincerely,

-7 '>
— o
Tokn E. Hultgren
Enforcement Counsel

Enclosures

ecc: Ellen Mercer Fallon, Esq.
Abdi Mohamoud, EPA Office of Environmental Stewardship



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 1
)
IN THE MATTER OF )
Shelburne Shipyard, Incorporated )
4584 Harbor Road ) Docket No. CAA-01-2015-0025
Shelburne, VT 05482 )
)
Proceeding under Section )
113 of the Clean Air Act )
)

CONSENT AGREEMENT

A. PRELIMINARY STATEMENT

1. This is an administrative penalty assessment proceeding brought under Section 113(d)
of the Clean Air Act (the “Act” or “CAA”), 42 U.S.C. § 7413(d), and Sections 22.13
and 22.18 of the Consolidated Rules of Practice Governing the Administrative
Assessment of Civil Penalties and the Revocation/Termination or Suspension of
Permits (“Consolidated Rules™), as codified at 40 C.F.R. Part 22.

2. Complainant is the United States Environmental Protection Agency, Region 1 (the
“EPA™). On the EPA’s behalf, Susan Studlien, Director, Office of Environmental
Stewardship, is delegated the authority to settle civil administrative penalty
proceedings under Section 113(d) of the Act.

3. Respondent is Shelburne Shipyard, Incorporated, a corporation doing business in the
State of Vermont. Respondent is a “person” as defined in Section 302(e) of the Act,
42 U.S.C. § 7602(e).

4. Complainant and Respondent, having agreed that settlement of this action is in the

public interest, consent to the entry of this consent agreement (“Consent Agreement

or “Agreement”) and the attached final order (“Final Order” or *“Order”) without



adjudication of any issues of law or fact herein, and Respondent agrees to comply
with the terms of this Consent Agreement and Final Order.
B. JURISDICTION

5. This Consent Agreement is entered into under Section 113(d) of the Act, as amended,
42 U.S.C. § 7413(d), and the Consolidated Rules, 40 C.F.R. Part 22.

6. The EPA and the United States Department of Justice jointly determined that this
matter, although it involves alleged violations that occurred more than one year
before the initiation of this proceeding, is appropriate for an administrative penalty
assessment. 42 U.S.C. § 7413(d).

7. The Regional Judicial Officer is authorized to ratify this Consent Agreement which
memorializes a settlement between Complainant and Respondent. 40 C.F.R.

§§ 22.4(a) and 22.18(b).

8. The issuance of this Consent Agreement and attached Final Order concludes this
proceeding. 40 C.F.R. § 22.18(b)(3).

C. ALLEGED VIOLATIONS OF LAW

9. On February 13, 2015, EPA filed a Complaint and Notice of Opportunity for Hearing
and initiated this proceeding for the assessment of a civil penalty pursuant to Section
113(d) of the Act, 42 U.S.C. § 7413(d).

10.  The Complaint alleges that Respondent violated certain provisions at its facility
located at 4584 Harbor Road in Shelburne. Vermont (the “Facility”): (1) the National
Emission Standards for Hazardous Air Pollutants for Shipbuilding and Ship Repair
Facilities (Surface Coating) found at 40 C.F.R. Part 63, Subpart II (“Shipbuilding

NESHAP”); (2) CAA Title V operating permit requirements of Sections 502 and 503
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of the CAA, 42 U.S.C. §§ 7661a and 7661b; and (3) Vermont state implementation

plan (“SIP”) requirements within certain federally-approved portions of the Vermont

Air Pollution Control Regulations.

D. TERMS OF CONSENT AGREEMENT

11.  For the purpose of this proceeding, as required by 40 C.F.R. § 22.18(b)(2),

Respondent:

(a)

(b)

(©)
(d)

(e)
®

®

admits that the EPA has jurisdiction over the subject matter alleged in this
Agreement;

neither admits nor denies the specific factual allegations of the Complaint
and of Section C of this Agreement;

consents to the assessment of a civil penalty as stated below;

consents to the issuance of any specified compliance or corrective action
order;

consents to the conditions specified in this Agreement;

waives any right to contest the alleged violations of law set forth in the

Complaint and Section C of this Agreement; and

- waives its rights to appeal the Order accompanying this Agreement.

12.  For the purpose of this proceeding, Respondent:

(2)

(b)

acknowledges that this Agreement constitutes an enforcement action for
purposes of considering Respondent’s compliance history in any
subsequent enforcement actions;

waives any and all remedies, claims for relief and otherwise available

rights to judicial or administrative review that Respondent may have with
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respect to any issue of fact or law set forth in this Order, including any
right of judicial review under Section 307(b)(1) of the Clean Air Act,
42 U.S.C. § 7607(b)(1);

(©) consents to personal jurisdiction in any action to enforce this Agreement
or Order, or both, in the United States District Court for the District of
Vermont; and

(d)  waives any rights it may possess at law or in equity to challenge the
authority of the EPA to bring a civil action in a United States District
Court to compel compliance with the Agreement or Order, or both, and to
seek an additional penalty for such noncompliance, and agrees that federal
law shall govern in any such civil action.

13. Penalty Payment

(@) EPA has compromised the maximum civil penalty of $37,500 per day per
violation authorized in this matter, applying the factors set forth in Section
113(e) of the Act, 42 U.S.C. § 7413(e), and the 1991 Clean Air Act
Stationary Source Civil Penalty Policy, including Respondent’s significant
cooperation in agreeing to perform the non-penalty obligations in
Appendix 1 to this Agreement.

(b) In light of the particular facts and circumstances of this matter, with
specific reference to the statutory factors of Section 113(e)(1) of the Act,
42 U.S.C. § 7413(e), and considering Respondent’s significant
cooperation in agreeing to perform the non-penalty obligations in

Appendix 1, EPA has determined that it is fair and proper to assess a civil
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(a) request the Attorney General to bring a civil action in an appropriate
district court to recover: the amount assessed; interest at rates established
pursuant to 26 U.S.C. § 6621(a)(2); the United States’ enforcement
expenses; and a 10 percent quarterly nonpayment penalty, 42 U.S.C. §
7413(d)(5);

(b)  refer the debt to a credit reporting agency or a collection agency, 42
U.S.C. § 7413(d)(5), 40 C.F.R. §§ 13.13, 13.14, and 13.33;

(©) collect the debt by administrative offset (i.e., the withholding of money
payable by the United States to, or held by the United States for, a person
to satisfy the debt the person owes the Government), which includes, but
is not limited to, referral to the Internal Revenue Service for offset against
income tax refunds, 40 C.F.R. Part 13, Subparts C and H; and

(d) suspend or revoke Respondent’s licenses or other privileges granted by
EPA; or suspend or disqualify Respondent from doing business with the
EPA or engaging in programs the EPA sponsors or funds, 40 C.F.R. §
13.17.

15.  Conditions. As a condition of settlement, Respondent agrees to comply with the non-
penalty provisions of Appendix [ (Terms of Compliance) as of the Effective Date of
this Agreement. Appendix 1 is attached hereto and incorporated herein by reference.
Respondent shall comply with Appendix 1 beginning with the Effective Date of this
CAFO. Respondent shall comply with the requirements specified in Appendix 1, as
demonstrated through adequate recordkeeping, until such time as the issuance by the

Vermont Department of Environmental Conservation of permits for the Facility with
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conditions at least as stringent as those of Appendix 1. Pending the issuance of such
permits, Respondent shall comply with the terms of the EPA-approved permit -
applications.

(a) Respondent shall be liable for stipulated penalties in the amount of $1,000
for each day for the first through fifth day for each failure to perform any
action required under the provisions of Appendix I and $2,000 for each
day thereafter for each failure to perform any action required under the
provision of Appendix 1.

(b) Respondent shall pay stipulated penalties plus any interest due thereupon
within fifteen (15) days of receipt of a written demand by EPA for such
penalties. The method of payment shall be in accordance with the
provisions of Paragraph 13 herein. EPA may, in its sole discretion, elect
not to seek stipulated penalties or to compromise any portion of stipulated
penalties that accrue pursuant to this CAFO.

16.  Respondent agrees that the time period from the Effective Date of this Agreement
until all of the conditions specified in Paragraph 15 are completed (the “Tolling
Period”) shall not be included in computing the running of any statute of limitations
potentially applicable to any action brought by Complainant on any claims (the
“Tolled Claims”) set forth in the Complaint and Section C of this Agreement.
Respondent shall not assert, plead, or raise in any fashion, whether by answer, motion
or otherwise, any defense of laches, estoppel, or waiver, or other similar equitable
defense based on the running of any statute of limitations or the passage of time

during the Tolling Period in any action brought on the Tolled Claims.
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completely perform the non-penalty conditions of this Consent Agreement as stated
in Paragraph 15, regardless of whether the covenant not to sue subsequently
terminates.

21. By signing this Agreement, Respondent certifies that, to the best of its knowledge, the
information and statements that it supplied to EPA in response to EPA’s Reporting
Requirement, dated April 5, 2012, were at the time of submission true, accurate, and
complete. Respondent acknowledges that there are significant penalties for
submitting false or misleading information, including the possibility of fines and
imprisonment for knowing submission of such information, under 18 U.S.C. § 1001.

22.  Except as qualified by Paragraph 14, each party shall bear its own attorney’s fees,
costs, and disbursements incurred in this proceeding, and specifically waives any
right to recover such costs from the other party pursuant to the Equal Access to
Justice Act, 5 U.S.C. § 504, or other applicable law.

23.  All notices and submissions required by this Order shall be sent to:

If by Respondent:
Abdi Mohamoud
Office of Environmental Stewardship
U.S. Environmental Protection Agency—Region I
Suite 100 Mail Code OES4-2
5 Post Office Square
Boston, MA 02109-3912

or '

mohamoud.abdi@epa.gov

If by EPA:
Mary Griswold, President and Owner
Shelburne Shipyard, Incorporated

4584 Harbor Road
Shelburne, VT 05482
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28. The terms, conditions, and compliance requirements of this Agreement may not be
modified or amended except upon the written agreement of both parties, and approval
of the Regional Judicial Officer.

29.  Any violation of this Order may result in a civil judicial action for an injunction or
civil penalties of up to $37,500 per day per violation, or both, as provided in Section
113(b)(2) of the Act, 42 U.S.C. § 7413(b)(2), as well as criminal sanctions as
provided in Section 113(c) of the Act, 42 U.S.C. § 7413(c). The EPA may use any
information submitted under this Order in an administrative, civil judicial, or criminal
aétion.

30.  Nothing in this Agreement shall relieve Respondent of the duty to comply with all
applicable provisions of the Act and other federal, state, or local laws or statutes, nor
shall it restrict the EPA’s authority to seek compliance with any applicable laws or
regulations except as stated under Paragraphs 24 and 25 herein, nor shall it be
construed to be a ruling on, or determination of, any issue related to any federal, state,
or local permit.

31.  Nothing herein shall be construed to limit the power of the EPA to undertake any
action against Respondent or any person in response to conditions that may present an
immiﬁent and substantial endangerment to the public health, welfare, or the
environment.

32.  The EPA reserves the right to revoke this Agreement and settlement penalty if and to
the extent that the EPA finds, after signing this Agreement, that any information and
statements provided by Respondent in response to EPA’s Reporting Requirement,

dated April 5, 2012, were materially false or inaccurate at the time such information
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and statements were provided to the EPA, and the EPA reserves the right to assess
and collect any and all civil penalties for any violation described herein. The EPA
shall give Respondent notice of its intent to revoke, which shall not be effective until
received by Respondent in writing.
F. EFFECTIVE DATE

33.  Respondent and Complainant agree to issuance of the attached Final Order. Upon
filing, the EPA will transmit a copy of the filed Consent Agreement to the
Respondent. This Consent Agreement and attached Final Order shall become
effective after execution of the Final Order by the Regional Judicial Officer, on the

date of filing with the Hearing Clerk.
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The foregoing Consent Agreement In the Matter of Shelburne Shipyard, Incorporated, Docket
No. CAA-01-2015-0025, is Hereby Stipulated, Agreed, and Approved for Entry.

FOR RESPONDENT:

S

Sigrature Date

Printed Name: /%ﬂ(f W 6/\’/5‘ LJO LD
Title: PRES) DT

Address: _pO, GQX &/O Sﬁ@ URLE Vf_OS"/EZ

Respondent’s Federal Tax Identification Number: os 028 747)
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The foregoing Consent Agreement In the Matter of Shelburne Shipyard, Incorporated, Docket
No. CAA-01-2015-0025, is Hereby Stipulated, Agreed, and Approved for Entry.

FOR COMPLAINANT:

DATE Susan Studlien, Director
Office of Environmental Stewardship
U.S. Environmental Protection Agency — Region 1
5 Post Office Square
Suite 100, Mail Code OES4-5
Boston, MA 02109-3912

Consent Agreement and Final Order, Docket No. CAA-01-2015-0025 Page 14 of 18



The foregoing Consent Agreement In the Matter of Shelburne Shipyard, Incorporated, Docket
No. CAA-01-2015-0025, is Hereby Stipulated, Agreed, and Approved for Entry.

FOR COMPLAINANT:

5/’31/5 C’W/%Q(/ﬂ{ Lse
DATE ' Susan Studlien, Difector ’
Office of Environmental Stewardship
U.S. Environmental Protection Agency — Region 1
5 Post Office Square
Suite 100, Mail Code OES4-5

Boston, MA 02109-3912
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 1
)
IN THE MATTER OF )
Shelburne Shipyard, Incorporated )
4584 Harbor Road ) Docket No. CAA-01-2015-0025
Shelburne, VT 05482 )
)
Proceeding under Section )
113 of the Clean Air Act )
)

FINAL ORDER

In accordance with 40 C.F.R. § 22.18(b) of the United States Environmental Protection
Agency’s Consolidated Rules of Practice, the parties to this matter have forwarded the foregoing
executed Consent Agreement for final approval. Section 113(d)(1) of the Clean Air Act, 42
U.S.C. § 7413(d)(1), authorizes EPA to issue an administrative penalty to enforce the
requirements of this Act. In addition, Section 113(d)(2)(B) of the Clean Air Act, 42 U.S.C. §
7413(d)(2)(B), authorizes EPA to compromise the maximum civil penalty of $37,500 per day per
violation by applying the penalty factors set forth in Section 113(e)(1) of the CAA, 42 U.S.C. §
7413(e)(1), to the facts and circumstances of this case, including Respondent’s significant
cooperation to date and agreement to perform non-penalty conditions. Pursuant to these
provisions, EPA has modified the maximum civil penalty and imposed the conditions described
in Section D and Appendix | of the Consent Agreement. Respondent has consented to the terms
of this Consent Agreement.

Pursuant to 40 C.F.R. § 22.18(b) of EPA’s Consolidated Rules of Practice and Section
113(d) of the Clean Air Act, 42 § 7413(d), the Consent Agreement is incorporated by reference

into this Final Order and is hereby ratified. The Respondent, Shelburne Shipyard, Incorporated,
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APPENDIX 1

Terms of Compliance
Consent Agreement and Final Order
Shelburne Shipyard, Incorporated, Shelbume, Vermont

1. Respondent shall comply with the National Emission Standards for Hazardous Air Pollutants
for Shipbuilding and Ship Repair Facilities (Surface Coating) found at 40 CFR Part 63, Subpart
IT (“Shipbuilding NESHAP”). If Respondent opts to operate the Facility not as an “affected
source,” as that term is defined at 40 C.F.R. § 63.782, Respondent shall record the total volume
of coatings applied to “ships,” as that term is defined under 40 C.F.R. § 63.782, at the Facility
(irrespective of who applies the coatings), compile records monthly, and maintain such records
for a minimum of five years pursuant to 40 C.F.R. § 63.788(b)(1), starting no later than the
Effective Date of the CAFO. If Respondent opts to operate the Facility as an “affected source,”
as that term is defined at 40 C.F.R. § 63.782, Respondent shall comply with all applicable
requirements of the Shipbuilding NESHAP pursuant to 40 C.F.R. § 63.781(a), starting no later
than the Effective Date of the CAFO.

2. Within 60 days of the Effective Date of the CAFO, Respondent shall submit to EPA for its
review, a draft application for a (1) permit for the Facility pursuant to Vermont Air Pollution
Control (“VT APC”) Regulations 5-501, 5-502, and 5-253.20; and (2) Title V operating permit
for the Facility pursuant to Sections 502(a) and 503(c) of the Clean Air Act, 42 §§ 7661a(a) and
7661b(c). Within seven days of receipt of EPA’s final notice that the draft application is
satisfactory, Respondent shall submit the VT APC permit and Title V permit application to the
Vermont Department of Environmental Conservation (“VT DEC”). Respondent shall apply for a
synthetic minor source permit for the Facility through the use of an emissions cap of nine tons
per rolling 12-month period for total Facility emissions of: (1) any hazardous air pollutants
(“HAPs™), as defined under Section 112(a)(6) of the Clean Air Act, 42 §§ 7412(a)(6), and 40
C.F.R. § 63.782; plus (2) any volatile organic compounds (“VOCs”). (If HAPs and VOCs
overlap they do not have to be double counted with respect to adhering to the nine ton cap).

3. Respondent shall comply with the above terms, as demonstrated through adequate
recordkeeping, until such time as the VTDEC issues permits with provisions at least as stringent.

4. Respondent shall implement a record-keeping system that will record the information
necessary to demonstrate compliance with the CAFO.

5. Respondent shall submit to EPA quarterly reports for 12 months to demonstrate compliance
with the terms of the CAFO. The first quarterly report will cover the three calendar-month
period following the Effective Date of the CAFO. Respondent shall submit each quarterly report
within 60 days of the end of the quarter.

Consent Agreement and Final Order, Docket No. CAA-01-2015-0025 Page 17 of 18



CERTIFICATE OF SERVICE

I certify that the foregoing “Consent Agreement” and “Final Order,” in the Matter of Shelburne
Shipyard, Incorporated, Docket No. CAA-01-2015-0025, were sent to the following persons on
the date noted below:

Original and One Copy Wanda Santiago
(Hand-Delivered): Regional Hearing Clerk
U.S. Environmental Protection Agency - Region 1
5 Post Office Square
Suite 100, ORA18-1
Boston, MA 02109-3912

Copy, including Ellen Mercer Fallon, Esq.
(First class mail) Langrock Sperry & Wool, LPP
111 S. Pleasant Street
P.O. Drawer 351
Middlebury, VT 05753-0351

John E. Hultgren

Enforcement Counsel

U.S. Environmental Protection Agency - Region |
5 Post Office Square

Suite 100, Mail Code OES04-2

Boston, MA 02109-3912
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